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' COMPTROLLER GENERAL UF THE UNITED STATES

WASHIl GTON, D.C, 2053 _
Jot7 [

3179325 Noveaber 7, 1973

Arkanena-Bast Freipght System, Inc,
P,0, Box !lB '
Yort Brdth, Arkaneas T2901 -

| Attentiony DBruce Whittiaker ‘ .
. Director of Custoper Bexrvice \

v

Gentlement |

Yo agaln refev to your letier of September 6, 1973, AIF Clainm
KXo, 36048, with which you enclosed a copy of our letter of August 23,
1973, B=179325, tc Senntor J. W, Fulbripht, perteining to your[@lnim
for rsfundjof 58h6.28 deducted by the Department of the Army. The
amount dcducted reprasenied transvortation cypenges ncuvrred by the
Govermmont in returning an air conditioner to origin feor repairs and
transporting 1t apain teo intended destination. The air conditioner
originally wan dararied widle being trancported by Arhinnsac-lest
¥reipht System (ANT) between Ean Antonio, Texus, and Wripht-Patterson
Air Force Base, Ohlo,

¥While edmitting lizbility for the demagea, you had contended
that tho dedurtion for the expenna of shipping the eir conditioner
to, and retiun Crom, the point of repsir should not have heen charped
to ALF, thah ALF chould have been permitted to corry the damaged and
repaired machine on a free-nntray basis and that the trensportation
expensad chawrged to ATF wvore excessive since there was available to
tha Qovernmert a lover froight-ull-kinds rate,

You now contend that it 1s the Governmsnt agency'v responoibility

© to act in the Yest interest of thy cartier and to muke overy effort

to minimize tke dawmages. In your opinion, the Governnent failel to

act in the curvior's best intercost becouse it returned tho air

conditionor to the point of manufacture by a carricr other than AIF, \

The MabilAty of the carrier for the costs of repair includes
reasonable and unececsary incidental expenses incwrred, Twumpa Electric
Co, v, Hashville Ceal Co,, 214 Fy Bupp, GU7, 652 (1953), including
tranopertation 1o sl rrow thae polnt of repair, JPnredena Btato Pank
v. Isanc, 228 8,W, 24 127, 329 (1950); Panhandle & 8.3 R, Co, v,
Bhell, 20% 8.W. 758 (102h); H.C, Coolt & Ca., fne, v, Lbice Yruck &
Trennfor Co., 13 P, 21 549 (29352),  Thererore, the Goverauent g a
shipper and consignor 18 entitled to reimbursesent for {he trangpsra
tation charpes,
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e agres that one fundamental rule of danagen 1s that the
shipper or consipnor mitigate damages to the extent posaible, and
that this principle is applled to cnsea involving danages bhy cayriers,
Gulf, Colorado & C. Ry, v. Tcxnn Packing Co,, 2W4 U84 31 (1917),

But whother or not the shipper's oblipaticn to nitipate damagen has
beonh discharged depends on the reasonableness of its conduct, And
whery a chvicey has veen required baetween two repsonecble courses,

the poroon vhose virong forecod the cholce carhot canplain that one
rather than the other was chopsen. In re Kellett Alreraft Corp,,

185 ¥, 24 197 (1950). . ) .

Thae Govermment:'a conduct hera was reaosonabla to tha extent that
the damaged alr conditioner was shipped {o tha ronufacturer and
returned as part of larger tvickload and lesa than trucklosd shiypmentsd
because of the increasced waipht, the Government yno ablas to tcle

" advantage of a lovor rate. fhun, the Covernment did mitigate tha

dang@es and acted reasonably under the circumstances,

In cur latter to Benator MWlbright, we stated that we found no
legnl regwiresent that tha Government ‘pardt AR to trensport tha
dencyed alr conditicner on n irceu-patray bLaois to end from the repair
facllity., Wavertholeas, w¢ Qid instruet cur Twrannportation and Cladms
Divicion to reccupute the trunsportetion chevpes using the lowver
frefght-nll-kinda rote, if wvalleble and applicable.

1o have been edvised by cur Transportation and Clnims Divislon
that o Fottlenant Cortificate was fesued Ooueber Y, 1973, allairding
AUF £243,20, based on tha avallable through rates spplicable vin

“your company. Ly now, you ghicwld have racaived notice of that

gettlemont, showlng the basly (or cur action and fox tho computation
of the chargan,

finceraly yours,

gaui_!: G. Dembling

¥or tho Comptroller Genersl
. of the Unitcd Btates
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